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FOREWARD

Webster's Dicticnary says...a contract is a binding agreement between two or
more persons or pa:ties. This simple word and equally simple definition cause
more concern and dismay to librarians today than any other. Contractual ob-
ligations form the basis of our business, society and tibraries in thelr function as
setvice agencies,

We worry and struggle to understand and write up the “'right”’ type of con-
tract that will handle our particular problem and situation, and yet we are not
too sure it was done as well as it might have been. We are usually very happy
when the other concerned party draws up the contract for our mutual probliem,
yet we wonder...was it right?

The society we live In is built upon and exists on contractive agreements.
Look at your own personal situation and think of the many personal contracts
you are a party to from owning a new home to buying a car.

The Nebraska Library Commission’s newest book is one of the best pub-
lications to concern Nebraskan librarians in some time, This is a NOW book be-
cause it's about what we are doing now. In the months ahead new contractual
obligations in many of our areas of concern will have to be drawn up and set
torth, new federal, state and local funds will be forthcoming, all based on some
type of contractual obligation, How do we proceed? This book telis us how,
when, and why. Chapter 3 is the Key and most important part of this book, In
this chapter are listed nine project suggestions, or to be quite blunt {9) workabie
standard contracts that are, will, and have been used in our State and will con-
tinue to he used.

The authors have made the job easy and Pages 26 and 27 of their book lists
types of contracts with good explanations of these contracts and their use:
contracts between the library and the school district; between the fibrary com.
mission and any political subdivision, when library funds are being used; gen-
eral employment coniracts; termination agreements, etc.

We can't say this book is light reading, but is is written well and gets the
message across. All references to Nebraska laws make for a clear understanding
of the bases on which contracts are drawn up. The third book in the “Library
Know Series” is sure to become a handy and valued reference tool to Nebraska
libraries, as well as to other states interested in how to get this information set

Richard E. Ostrander
April 24, 1972
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PREFACE

Maps to large urban cities are like runway lights at an international air-
field; they direct you to where you think you are going. }f the target isn't
clear the destination doesn’t get reached.

This book is about alternatives that are possible for expanding library
service to people who presently are not served. This may be a matter of get-
ting someone to do what he is supposed to be doing or what you would like
him to be doing. The book describes the logii; of expanding library services
through contractual arrangements, as well as the "know how'’ procedure for
developing a contract, It offers a series of project suggestions to help librarians,
city, county, state, school, and academic officials and other library-oriented
people determine what sort of sofution might work.

1f you have ever been asked or have said “"What happens to the county’s
bookmobile service when the Library Services and Construction Act book-
mobile demonstration ends?”’ or *I would like to see library services extended

to our area without duplication of services which might already be avaiiabte,”
this book will he!p.

R.EK.
April 24, 1972
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CHAPTER |
INTRODUCTION

Libraries have always been gateways to the past, Now, they also ar¢ a key
to the future. There are some excellent public, academic, and school libraries
in this State and, of course, some very inadequate ones.! Of the 1,286 public
schools operating in the State, 103 are one-teacher schools which, at best, re-
ceive no more than very minimal tibrary service, If they are lucky, these schools
are provided with minimal service from bookmobile programs. Approximately
232,000 school pupils, grades X-12, Class I, I, and [t School Districts afso re-
ceive only minimal library service. Larger school districts and academic institu-
tions have libraries but their use is limited to a specific population, The people
of Nebraska, some 1,500,000 of them, have a vested interest in all of the librar-
ies of the State, yet some 12,000 of them have no tibrary service whatsoever.
Another 563,000 are served only by bookmobile demonstrations financed by
federal funds, Another 704,771 have very minimal pubtic library service. No
single, very large, very well financed local fibrary can take care of all of the
needs of all the people of Nebraska. In light of these facts - and because of the
technological and scientific knowledge explosion - integration of library goals,
not just the connection of one farge autonomous library to smaller autonomous
units, whether regionally or statewide, has been proposed for Nebraska.

The working objectives of libraries are in close harmony with the highest
aspirations of our society. However, it has become increasingly difficult for
communities to make the financial effort necessary to maintain independent
libraries that can meet today’s demands. Part of the financiat dilemma can be
attributed to the "'free library’ syndrome. School officials, in particular, and
{ibrari:ns, in general, are apt to confuse accessability with support; that is, in
extending library services to those who do not provide financial support, they
lower the quality of services provided for those whose taxes make the {ibrary’s
existence possible. No community or institution can extend services across
political, geographical, or institutional boundaries without increasing the costs
to primary supporters. Extended services must be backed by additional funding,

Even if sufficient funds were available to develop outstanding independent
libraries of all types and in all areas of Nebraska, such development would not
represent the most efficient use of money or personnel. In order to achieve
the basic objectives of library service for all Nebraskans, interlibrary cooperation
has become a necessity. '‘Total library service for each Nebraskan’ is a concept
based upon the following assumptions:?

O
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1. People have a right to library service which is readily accessible to them.
2. Effective library service is the means by which people make use of li-
brary resources; such service depends upon:
a.} trained library personne!
b.} sufficient funding to provide informational, recreational,
educational, and cultural resources and modern equipment
c.} support through efficient coordination of purchasing,
processing and delivery of materials, convenient location
of library centers, and meaningful access to materials
3. Cooperation and coordination of all library resources within the State
witl result in existing libraries and media centers providing better service.
A 1977 General Pian for Nebraska Libraries will utilize the existing structure
of public, school, and academic fibrary service as a basis upon which to build a
cultural, recreational, educational, and informational network which will provide
Nebraska citizens with prompt access to library resources of the State, Improve-
ment of library service depends upon a coordinated approach, among all types
of libraries, and the development of new patterns of service where necessary,

Contracting

An important too! for establishing efficient total library service is contract.
ing - the subject of this book. Contracting alfows a unit of government or a
library to obtain the use of the resources of another library according to its
specific needs. A contract can cover services to be purchased, financial arrange
ments, administrative responsibitities, legal considerations, and the terms of the
agreement, Contractual services offer flexibility and can be attached to the
needs of each party involved. As a result, contracting promises to be an effective
tool for cooperation in all governmental services.

There are two vital prerequisites in the legality of contracting:

1. The statutory right to establish a pubtic library.
2. The statutory right to permit local governrnental units to cooperate
with other localities.
The remainder of this chapter will focus attention on these prerequisites. The
remaining chapters will emphasize the form of agreements, specific recommen-
dations concerning contracts, and suggestions to be followed in developing con-
tractual services.

Statutory Authorization

It is necessary to examine the Nebraska Statutes (or those of your state} in
order to determine who has the power to contract on behalf of a library and what
exactly may be contracted.

Chapter 51, Article 2, of the Nebraska Statutes relates specifically to munici-
pal libraries. Section 51-201, Reissue Revised Statutes of Nebraska, 1943, pro-
vides that the city council of any city, the board of trustees of any incorporated
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8  village, and the electors of any township have the power to establish a public
library. Any of these bodies may also contract for the use of a pubtic library al-
ready established and may levy a tax of nat r~ore than three mitis to pay for thie
use of si'ch a library. A county board of any county also has the power to ci¢ate
a library and may levy a tax of not more than two milis. Thus, the statutes in
their fivst section relating to libraries already set out one possible area of con-
tractual obligation: that being between a city and an already established library
to provide services.

We know what you're thinking - you the librarian of the
already first class library. You think that Robin Hood is
goiny to toke from the rich and give to the poor. No way!
The philosophy is: an extension of library services to
another governmental jurisdiction is done only if current
library services are extended at no additional cost to the
supporter of the existing library.

Later, we shall examine a project suggestion which will implement such a con-
tractual obligation (see Project Suggestion t}. Section 51-208 Reissue Revised
Statutes of Nebraska, 1943, complements Section $1-201 in that it gives the
library boards the power to contract back with a city for the utilization of exist:
ing library facilities. Betore contracting with a library board, one should make
certain that the library board is dually constituted. This can be done by check-
ing its membership against the provisions of Section 51-202 Reissue Revised
Statutes of Nebraska, 1943. This section sets forth the requirements for appoint-
ment to a city or village library board. Section 61-203 establishes requirements
for a county or township tibrary board.

In addition to contracts with cities and villages, library boards also may con-
tract with schools for particular usage {see Project Suggestion 11}. The general
powers of library boards to contract is set out in Section 51-211 of the Nebras:
ka Statutes. |t provides that a library boarg ‘‘shall have and exercise power as may
be necessary to carry out the spirit and intent of Sections 51-201 to 51-219 and
establishing and maintaining a puklic library and reading room"’. Section
61-207 also provides that any school district may at its annual meeting b a
majority vote authorize the school board to contract for the use of a public
fibrary by the inhabitants of such district.

We are sorry, Mr. Superintendent, but inadecuate school
collections i rural schools are very seldom caused by
your pubhlic lihrary and even less often by the State
Library Commission.The financing of the basic school
tibrary collection is the school district’s challenge - it

is your job 10 see that financial resources are available,
A regional library will be happy to provide services
through contractual arrangements. What you support

is what you got!
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Article 3 of Section 51 refates to county and regional libraries® Section 51-
301 relates to the establishment of regional libraries. 1t provides for the agree-
ment between several counties; the county boards thereof entering into a con-
tract type arrangement to provide library services {see Project Suggestion |1},
Section §1-303 provides that any cities or villages which maintain a (ibrary in
a county which has a county library system may cpt by contract to become a
member of that system. An agreement providing for such incorporation ce:-
tainly would be beneficial so that the duties and expectations of all partiescan
be best understood (see Project Suggestion I). It is also necessary to make pro-
visions for withdrawal by city or village from such a regional concept pursuant
to Section 61-304 and 51.306 of the Nebraska Statutes.

County or regiona! library commissions have the power to contract in order
that the services which they are to perform be performed.? The qualifications for
the county or regional librarian are set out in Section 61-307. Because the county
or regional tibrarian is the official regresentative of the Library Commission, he
shall have the power to contract to carry out the purposes of the establishment
of a library. ‘

Chapter 51, Articte 4, of the Nebraska Statutes relates to the Nebraska Li-
brary Commission. Section 51-403 details the powers and duties of the Library
Commission. Section 51-408 states that it has the power to assist local libraries.
Coupled with this power to assist would necessarily be the making of certain
contracts to fulfill particular needs. Finally, Section 51-410 states that the
Director of the Nebraska Library Commission has the power to make disburse-
ments out of a fund appropriated for the Nebraska Library Commission. Any
Jisbursements out of this fund which involve relationships with individuals not
employed by the Commission would necessitate contractual obligation.

Interlocal Cooperation Act

Thus far we have established three primary tibrary institutions which have the
power to contract. The first is the local or municipal library. The second is the
county or regional facility. The third is the Nebraska Library Commission. The
primary thrust thus far has been related to contracts between various political
subdivisions and the library. Before one can adequately consider any particular
type of contracts in this regard, one must examine what is known as the Inter-
local Cooperation Act, which is to be found in Chapter 23, Article 22 of the
Nebraska Statutes. This act is reprinted in the appendix. However, its general
provisions and relationships, specifically to library contractual obligations, are
briefly discussed below.

The Inte‘local Cooperation Act is designed to permit {ocal governmental units
to better utilize their powers by entering into cooperative agreements. Public
agency, as defined in the act, means any county, city, village, school district or
drainage district, any state agency or agency of the U.S. Government, or any
adjacent political subdivision of another state.

Here is a tuffy-.-
Q fuccess on this one might entitle you to: (1) wear aBob
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Devaney medal with three orange-bowt clusters,

{2) A Chinese ping-pang table with three barrels of
United States ping-pong balls with pictures of Pres-
ident Nixon on them, {3} Two panda bears, (4} An
autographed picture of Archie Bunker in Harlem
standing on a soap box singing “We Shall Overcome”,
(6) All of the above, {6) None of the above.

The act states that any powers, privileges or authority which one or rore public
agency has may be exercised jointly. Thus, public agencies may enter into agree-
ments as a result ¢f appropriate action by the governing body of the agensy. Any
agreement which is entered into must contain:
1. The duration of the agreement,
2. The organization, composition and nature of any separate legal ad-
ministrative entity and also set out its powers (not always applicable)®
3. The purpose.
4. The financing, establishment and maintenance of a budget.
5. Any partial or complete termination relative to the disposal of
property.
6. Any other necessary matters.
In the contractual forms which will be set out fater in this text, we will examine
how these necessary requirements are met. |t is important to remember that
under this act no agency may relieve itself from any duty that it statutoratly
must perform.

Where does the buck stop? kit stops here!

If an agreement deals in any way with "‘services of facilities” which are en-
cumbent upon an officer or agency of the state government which has consti-
tutional or statutory powers of control, the agreement must be submitted to that
agency or officer for approval or disapproval. The contracting agency may appro-
priate any funds pursuant to their powers to fulfill the agreements made. This
relates to the review which may be established to maintain libraries. |n short, the
act permits public agencies to contract, if they are so authorized by their govern-
ing body, 10 fulfill various governmenta! functions. The contract must ‘‘set forth
fully the purposes, powers, rights, objectives, and responsibilities of the contract-
ing parties,”

1 Kemper, Robert E. Planning to Plan; A Search for a 1977 General Plan for
Nebraska Libraries. Library Know Series No. 2 Bailey Lewis & Associates,
1972. 0. 8.

Ibid. pp. 7-8

1bid. pp. 81-87

Ibid. pp. 94-96

O oW

Salem, Oregon, 1968 {Unpaged section taken from ‘A Stateraent of Policy
Q and an Affirmation of Beliefs").

Oregon State Library; Biennial Report for the Period July 1, 1966-June 30, 1968.



CHAPTER Il

THE CONTRACTUAL TOOL KIT .- THE TIE THAT BINDS

Agreements and contracts can
prove to be valuable tools to the li-
brary which is fortunate enough to
have someone who knows how to
use them correctly. When used as pre-
scribed and as needued, the agreements
can save you many hours and many,
many dollars. All that is needed in
order to effect a contract is:

1. The written instrument or
contract.

2, The obligor {one who makes
a contract),

3. The obligee (one with whom
a contract is made).

4. A good amount of foresight
and innovation.

A CONTRACT IS an agreament, obligation, or legal tie, whereby a party
binds himself, expressty or imptiedly, to pay a sum of money or to perform or
admit to do a certain act or thing. (McNally v, Ponce, 34 N.W. 2d 262, 160
Nebr. 267)




12 Contract Essentials

1. ALEGALLY BINDING OBLIGATION is created by a contract. This

obligation must be made by parties who are capable of entering into such an
agreement,

What do you mean, you already have a wife and seven children?

2. SUFFICIENT CONSIDERATION must support the legalty binding ob:
ligation. The ¢ontract, at the time it is mads, cannot be impossible to perform.
Nor may it be adverse to basic principles of law or public policy.

- 3. AN OFFCR to $2 conduct oneself must occur before one can agree to
do something or refrain therefrom.

4., AN ACCEPTANCE must be tendered before a contract ¢can be deemed en.
forceable. Acceptance consists of the giving of the requested return and the of-
feree's agreement to the proposed contract. It is imperative that acceptance con
form to the terms of the offer. An unqualified acceptance will complete the con-
tract. Such an acceptance may carry with it a request or suggestion.

o

- ONCE AND FOR ALL, IN ORDER TO MANIFEST A
CONTRACTUAL OBLIGATION, we must have parties
who have the power to agree (e.g. not a minor); they must
agree to perform something which Is possible {e.g. one can:
not agree to provide books or materials for 100 percent of
a patron’s actual nezds); and the thing agreed upon cannot
violate the law or pubtic policy (e.g. the public availabitity
of illegally obtained material}. In addition, there must be
an offer to award a certain performance and there must
be acceptance of that offer. With these basic concepts in
mind, we can begin to examine particular situations which
may arise with some regularity.

Sy




EXHIBIT 1

Capable
Parties

Offer ——

-

the
performance
of —
sorething
possible

Consideration -

CONTRACT

Between Lane County, hereinafter referred to as 'Lane County,"
and the State of Oregon, acting by and through the State Board of
Higher £ducation on behalf of the Unlversity of Oregon, hereln-
after referred to as "‘University**: *

WHEREAS, Lane County has undertaken certain studies and
actions for the purpose of expanding and improving library service
In Lane County, Oregon, and

WHEREAS, the accomplishment of strateglc planning for {ibrary
developmerit will require organizational policy, facllitles, persannel
and budget requirements not presently avallable, and

WHEREAS, the University of Oregon acting through its Library
Research and Information Center has the facility for preparing the

L. needed Plan, therefore

1t Is hereby agreed that the University of Oregon wilt furnish
the services of Dr, Robert E, Kemper who will act as consultant
to Lane County and its Citizens® Advisory Committee in the
following matters:

1. Recommend goals for Lane County library service.

2, Draft alternate proposals tor a county-wide library system
which wilt Include organizational, facility, personnel and
budget require;nents,

3. Méet and work with librarians, county, city and school
officials and the general public of Lane County for basic
understanding of a county library system.

4. Prepare a final plan for a county library system as approved
by the Citizens’ Advisory Committee and the Board of
County Commissioners and asslst in the preparation of a
ballot measure no latér than December 16th, 1969,

It is further agreed that Lane County will:

1. Furnish advice and consultation to the consultant during
the planning perfod.

2. Appoint a lay citizens group which will have regutar report
sessions during the development of the plan and which will
spearhead the public educational program prior to the
eisction,

3. Uoon submission of proper accounting records based upon
tha attached budget estimate, pay an amount not in excess

Acceptance of $/,500.00,
[  Dated this day of , 1989
LANE COUNTY, OREGON
By: STATE OF OREGON ACTING 8Y AND THROUGH
THE STATE BOARD OF HIGHER EDUCATION
ON BEHALF OF THE UNIVERSITY OF OREGON
8y
Commissioner Freeman Holmer, Vice Chancellor
for Administration .
Commissloner
8y
L Commissioner R. L. Collins, Secretary
O
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|4 The most common problem arising in coniract law occurs when the parties
each believe that the contract means something different, Several factors can
creats this state of affairs. The contract may t-» ambiguous, there may be a
misunderstanding as to what its construction Is, or there may be a clear cut
mistake in the actual contract.

Ambiguous Gtatements

When a contract is ambiguous, it Is operable only if both parties agree to
the same meaning which is imported by . Otherwise, it is void and unenforce:
able, A contract would be ambiguous if one of the parties agreed for example
to "‘promote and foster the diffusion of knowledge among the people through
the establishment, improvement, and expanslon of free local library resources
and services in communities to citizens without local library facilities’.

A perfectly clear offer which is set out in writing is acceptable as to contract:
uzl form even if one misunderstands it. This is contingent upon the fact that it
was through negligence that one failed to inform himself as to the content of
the contract.

- Mistake in Transmission

If there is a mistake in the transmission of a contract, it is then void.. This
means that if the wrong amount isstated, or the wrong completion date set
forth it isvoid. Any mistak.e would void the contract, if, however, the mistake
is mutual the formation of the contract is not affected.

Equal Treatment and Intent

There is an attempt through the foregoing rules to treat everyone equally
and to manifest the intent of the parties involved. The most important con-
sideration in the determination as to how a contract is to be i.sterpreted is the
intent of the parties. The courts will do everything within their power to ascer-
tain the meaning each party attached to tt.2 contract.

In determining the intent of the parties to a contract, the courts must con-
sider whether or not there has been any modification of the original agreement.
It there has been modification and if there is proof as to mutual agreement rel-
ative to that modification, the modified contract is the one which will be deemed
operable and enforceable. However, if there is not sufficient proof to indicate
a modification or if only one party believed that the cantract was so modified,
the courts will not give effect to the modified contract. The law presumes that

- any person who makes a contract understands its meaning and effect and that
he has the intention which its terms manifest. (Frentze! v, Seibrandt, 73 N.W.
2d 652, 181 Nebr. 505}. In construing a contract, the courts must give effect
and consideration to all provisions contained therein, A contract includes not
only the terms set forth in expressed words, but in addition all implied pro-

- visions indispensable to effectuate the intention of the parties and carry out
O
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the contract and in absence of which the contract could not be effectively
performed. {Watson Bros. Trans. Co. v. Jaffa, 143 F.2d 340}. In construing

the Intent or In declding the question as to whether or not there s a contract,
one must femember trat a contract Is not effectuated until both parties believe
that there is such an agreement. This relates to the mutuality of intent of both
parties. In short, the law will not make a contract when the parties intended
none to exist, nor will it regard any type of a“rangement as being complete
when the partles to that arrangement regard it incom.. te.

Delegation of Duty

It has often been said that the mark of a true administrator is his ability to
delegate responsibility. Such delegation is also possible in the contract area.
Delegation and assignment simply means that one of the parties to the contract
either delegates or assigns his duties or performance to another individual to be
completed by him. Such an arrangement must be accepted by the other party
in most instances. For example, if a bookmobile has contracted to make an
hour stop every other Tuesday at a rural school building at a cost of $2.60 per
mile, the Nebraska Library Commission who was to make the stop may delegate
the duty of delivery to the Hastings Public Library so long as the bookmobile
service is given at the same price and time.

However, if the contract relates to personal services, or in other words some-
thing which is to be performed by the individual contracted with, for example,
the services of a particular library building consultant, delegation or assignment
would be unacceptable and thus void the contractual obligation and create a
breach on the part of the individual who attempted the assignment or delegation
thereof. For exampte, if Robert Kemper was to deliver 100 copies of the South
Sioux City Public Library Building Program to the South Sloux City City Coun-
cil and he arranged for Rod Wagner to make the Study and delivery and Rod did
not, Robert would be responsible {liable}.

The above example illustrates that it is extremely important to remember that
assignment or delegation of one’s duties will not alleviate one of the ultimate
responsibilities in regard to the performance of a contract. This simply means
that the original obligor on a contract, unless specific provisions are made to the
contrary, is the individual who is responsible for the performance of the con-
tract, notwithstanding the delegation or assignment of any powers and duties.
An individual who has money or something of value due him as the "esuit of the
performance of a contract may assign the proceeds which are to be ' {erived from
the fulfillment of that contract through another individual.

O
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Attachments

Often a contract is drafted with the accomplishment of a long range goal
in mind, Many times one may not desire to put many specifics in a contract
even though they are essential to the fulfitlment of the ultimate objectives.
Attachments to the contract can serve to clarify and make more definite the
actual process to be utilized.

A clause may be added to a contract which in effect states that the provi-
stons of the contract shall be implemented in accord with the attachments
(see page 10, item no. 3, under “Lane County will...."'). This will aid all par-
ties in the total implementation of the contract.

A general contract provision in regard to the consideration to be paid the
party who is executing the contract may state that he Is to recelve "'X" dot:
lars {see page 10, item no. 3, under ‘"Lane County will,.."’). In an attachment
one may desire to break this amount down into such items as salaries and
wages, equipment, travel, contractual or consulting services or any other an:
ticipated expenses, Exhibit |1 is an example of a budget attachment and was
Included with the contract itlustrated in Exhibit | page 13,

Another helpful guideline may be the development of a time schedule on
a step-by-step basis. An attachment is included in Exhibit |1} pages 18 - 22,
The time series briefly describes the events, target dates, responsibilities and
activities to be followed, You will note that only the final target date cor-
responds to the date included In the contract (see Exhibit |}). An attachment
in the nature of a time table will be very beneficial for final Implementation
of a long term project. It will permit a staged development and thereby one of
the contracting parties will know what is expected of him and the other wili
be able to follow the development of the services for which he Is paying. The
advantage of an attachment as opposed to putting the provisions in the contract
permit a simple contract to bind the parties and an attachment spelling out
specific obligations, '

It is important to remember that the contract must contain the essentlal
elements previously discussed, Attachments cannot take the place of the
original contract, ‘

O
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EXHIBIT 2

BUDGET ESTIMATE
Personnel
Or, Robert E, Kemper - 3 mos, FTE @ $1325 {August-December 15,
1969 (based on University of Qregon salary rate) $3975,
Secretary - 3 mos, hatf time @ $342 per mo. {full time)
{based on University of Oregon Secretary |l rate) 513,
Subtotal $4488,
Salary and Wage Assessment 9% of 1 above 404,
Travel (consultant) 250,
Travel (reimbursement to librarians, ete, traveling to
group meetings} 750,
Supplies and Materials 100,
Telephone 25,
Final Report 125,
Subtotal $1654,
University overhead @ 20% $1228,
TOTAL $7370.
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Breach of Contract 23

Breach of contract occurs when one of the contracting parties does not
fulflli hls obligation under the agreement, A breach may generally be deflned
as "‘unjustified failure to perform"’,

Defining a breach as unjustifiable failure to perform opens tha question as
to what constitutes justifiabie nonperformance. The only type of justifiable
breach is either impossibility of Performance or an exculpation clause within
the contract itself,

Exculpation Clause

 An example of such a ¢lause may be found in Project Suggestion V which
states that the agreement is void if federal funds are not made available, Pro-
ject Suggestion V also provides one with another example of such a clause
relative to the cancellation of a contract for a long term service, Usually such
a cancellation provision provides for the payment of such services up until the
-time the contracl is cancelled. Thus, we see that one possible method of re-
lieving oneself frorm a contractual obligation is by writing a provision into the
 contract to that effect. In this manner a breach will not occur,

~ Impossibility of Performance

As mentioned above, impossibility of performance is the only other ex-
cuse for a contractual breach., Impossibility basically means just that - that
. the contract is impossible to perform. The occasion which gives rise to the im-
possibility of performance must be one that was unforeseeable and therefore
© uninsurable, An “act of God"' is the most common example of impossibility.
An act of God is defined in Black’s Law Dictlonary as ‘'an act occasloned ex-
clusively by violence of nature without the interference of any human agency.
It means a natural necessity proceeding from physical causes alone without the
Intervention of man, It is an act, event, happening, occurrence, or disaster due
to natural causes and inevitable necessity which implies entire exclusion of all
- _human agency which operates without interference or aid from man, and which
results from natural causes and is in no sense attributable to a human agency.
It'is an accident which could not have been occasioned by human agency but
proceeded from physical causes alone”’, {Short v. Kerr, 104 Ind. Appellant 118,
"9 N.E, 2d 114 at page 118) Black’s Law Dictionary further defines an act of
God as “any misadventure or casualty is said to be caused by the act of God
“when it happens by the direct, Immediate, and exclusive operation of the forces

" . of nature, uncontrolled or uninfluenced by the power of man and without hu-

man intervention and is of such a character that it could not have been prevent-
“ed or escaped from by any amount of foresight or prudence, or by any reason-
able degree of care or diligence, or by the aid of any appliances which the sit-
" uation of the party might reasonably require them to use”.
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Inevitable Accldent or Casualty

An Inevitable accident is one produced by physical cause which is irresist-
ible; such as lightning, flash fiood, tornado, hall storm, flood, high wind, bliz-
zard, or earthquake, The sudden iliness or death of persons Is conslidered an
inevitable casualty. (People v.Tubbs, 37 N.Y. 686; Central Georgia Railway
Company v. Hull, 124 Ga. 322, 62 S.E, 679)

An example of what would not be considered an impossibility of performance
under the foregoing definition would be the loss by water damage to library cat-
alog cards which were to be delivered. This basic possibifity of losing the catalog
cards threugh water damage could be foreseeable by the experienced librarian
with reasonable knowledge In the library field. He therefore should have insured

_- against such possible loss,

There aro two types of impossibitity of performance. They ere total and
partial. In other words, impossibility of performance may not be complete, By
this we mean that a certaln part of the contract could be performed and must be
performed,

The Anglo: Amencan system of law has always provided individuals wuth a

" remedy against one who breaches a contract. Such a remedy may be exercised
©in two ways, Money damages may be sought for the harm caused as the result of

the breach or specmc performance” may be sought to have the contract fut:

: - filled,

Money damages seek to reinstate the individual against whom the breach

‘occurred and put him in a position similar to that in which he would have been
 had the contract been performed. The difficulty in litigating for money damages

is the problem of proving exactly what it is that would have been 1ost or what

“actually was lost. The common law established the rule that no one can be held
~liable for a contract breach for any daniages which were not reasonably foresee- -
able. {Handley v. Baxendale} -

~ Thisancient English case illustrates the point that no one can be held for dam-

- -ages which are not foreseeable. {n this instance, a contract had been entered into
_to provide for the repairing of a mill shaft by a particular date. The shaft was

not repaired by that date and exorbitant damages wers sought which reflected
the entire 16ss of trade as a result of not having the mill shaft at the place of
business. The English justices ruled that the liability only went to what was rea:

- sonable foreseeable - that being the cost of the mill shaft, This ruling basically
~ - ~holds that one is not responsible for all of the ramifications resulting from a con-

tractual breach. One is usually reasonable successful in obtaining money damages
as aresult of a breach.

When personal services are contracted for, the courts are very reluctant to
compel an individual to actually perform the services for which he contracted if

~"he does not so desire. When a stalemate s reached one can sue for monetary
. damages resulting from the loss of services of that particular individual. This

type of a situation might arise if a library were to enter into a contract for per-




sonal sarvices similar to that which is expressed in Project Suggestion VII,
Unless an individual has enough wealth to compensate for a contractual breach
which he might make, there is no way to physically compel him through the
courts to fulfill his end of the contract,

From the foregoing, one can see that contracts certainly do offer a good
deal of security in regard to the establishment of a working retationship, How-
ever, when a contract is breached it is often difficult and indeed sometimes Im-
possible to recover fully for the loss which was incurred.

Ramifications and Resulting Contractua! Obligations

In our discusslon relevant to contractual breaches, we touched upon the pos:

“sible ramifications of entering into a written contract. A contract basically is a

- promise between individuals that certain things will be done and that consider-

ation will be given for the doing of those specific acts, tt is a written enunciation
of an agreement between individuals,

Bonding

© 1t is important to remember that when one enters into a contract, he is indeqd
binding timself to sonte type of performance. Because of the tie which is created
one may be sued for breach of contract if the performance does not occur, This

£

“Is why it is important for public officers and public servants to be bonded or in-

sured in the case of a suit for breach of contract, Insuring oneself is certainty
better protection than bonding. Being bonded only means that a bonding com-
pany will pay your debtor that which he has due, The bonding company may

-still come back against the individual who was bonded. Insurance, if obtainable,

certainly provides better protection in that thera is no course by the insurance

. company against the insured unless fraud or maifeasance can be proved.

" Written Contracts

Some individuals may wonder why it is necessary to go to the trouble to es-
tablish written contracts. Certainly a man’s word Is his bond. However, in many
instances it is not exactly understood between individuals as to what it is that

- should be performed, A contract certainly aids immensely in the enunciation of

: specific dutles. In addition, it does give individuals a cause of action if they have

“ERI

- indeed promised to do something, have done it, and have not been compensated

for their services.
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26 CHAPTER III
PROJECT SUGGESTIONS

As was discussed in the Introduction, there are several areas in which librarles
can involve themselves contractually, Tha authority to do so comes from statutes
relating specifically to the administration of iibraries {Chapter 51) and the Inter-
local Cooperation Act.

Following Is a list of nine specific project suggestions which may be undertaken
In accordance with the laws of the State. The type of arrangement established Is
detailed in the nroject suggestion description, The use of the particutar sugges-
tion may be implemented through the completion of the project suggestion form.
Each form has with it an explanation as to how it ¢an best be used,

The project suggestions are: o

Project Suggestion {

Agreement between a city, village, or
county and an exlisting library facility
(university, college, library commission,
city library).

Project Suggestion (1
Agreement between counties for the
establishment of a library facility.

Project Suggestion 111
Termination agreement,

Project Suggestion v
Library use agreement with school
district,

Project Suggestion V

Agreements for the State Library
Comrnission and any political sub- -
divisions when Library Commission
funds are being utilized,

Project Suggestion VI
Agreement for the Library Commission ,
and/or any library within ihe State and
another concern interested in utilizing
“library services (S.U.N. - State Unlver
sity of Nebraska).




Project Suggestion VI!

Agreement for the Library Commission
and/or any other library within the
State and an Indwidual or cooperation
for services relative to a particular
project,

Project Suggestinn VIl
Librarian employment contract.

Project Suggestion 1X
General empioyment contract.

Most projects that a library administrator is contemplating entering will be
included within the parameters of the nine various forms. Therefore, the first
thing one should do Is to examine the topics of the forms and determine which
particular forms should be utilized. The short explanation after each of the
forms will permit one to decide which Is applicable to the particular situation
in which you are interested.

“After a particular form has been ¢hosen, it should be read with care so that

it may be determined what the proper additions are for the blank spaces

-on the form. 1n most cases, a simple retyping of the form from the text and
the filling in of the appropriate blanks and the proper sigriatures will
be sufficient, The library may want to contact legal counsel or the ¢city attorney
to make sure that the form is acceptable,

it Is important to remember that on forms cailing for the performance of
particular services there are often a number of services which may be performed,
all of which might not be applicable in a particular situation. The contract pro-

~ vides that the contractmg party shall initial which particular services are to be
utilized. In the various employment contracts where there is a blank space re-

. lating to the development and explanation of the services which are to be per-
formed, one need not worry about precise legal languags. All that is necessary

is to write as simply and concisely as possible that which is to be done. As
mentioned previously, it Is the intent of the parties which truly determines how
a cantract is to be interpreted.

In contracts involving two political subdivisions, it is extremely important
that the material set forth in the various contractual forms be followed strict-
ly. This Is necessitated as a result of the interlocal Cooperation Act which was
explained previously in the text and is set out in the Appendix. There ar¢ sev-
eral basic provisions which must be inctuded in any contract between political
subdivisions as a result of the Intertocal Cooperation Act. The proper wording
and provisions are included in the form contracts,

Aithough it is not required by law, it is certainly a good idea to have witnes-
ses to contracts so that signatures may be veritied. {t is not necessary to have
contracts notarized, for witnesses can attest to the state of the parties who
entered into the contract and to the authentscaw ofa °\gnature if this is ever

‘ EMC tated.

e
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In the utilization of the forms provided in this text, it Is important to re-
member that most of the language in the contracts Is there because it Is re-
quired by law. The only material that Is not necessary In all contracts is that
which relates to services which must be performed. {n dealing with this area,
some liberty may be taken as to what should be placed in the contracts,

Project Suggestion | relates to the utilization of the use of an existing li-

brary facility by city, village or county, There is a provision that the library is
to be compensated a certain amount of money each year for the use of such a
facility. This particular amount will have to be agreed upon by the contracting
parties. There Is also a provision refating to what services shall be performed by
the library. Those which are applicable should be initlaled by the contracting
parties. This is not intended to be an exclusive list and more duties mey be
added or some eliminated. The duration of the contract is intended to be
perpetual. However, there must be a provision for termination. The require-
ment for notice of termination shall be agreed upon by the contracting parties
{see Project Suggestion 11!, Termination Agreement). In considering what
would be fair and adequate notice, consideration must be given to the fund-
ing which is to be provided and the impact that the loss of such funding will
have upon the contracting library. The purpose of the contract is stated broad-
ly in that it is to provide imgroved and comprehensive library services for the
city, village, or county contracting with the library. The financing of the agree-
ment is contemplated to be achieved by the implementation of a levy not to
exceed thrée mills for a city and two mills for a county in accordance with
Section 51:201 and Section 51-316, Reissue Revised Statutes of Nebraska,
1943, 1971 Supplement. |f the agreement is terminated, property acquired by
funds provided by the city, village or county shall be returned to that city,
village or county in proportion to the amount of funds that they provided for
the acquisition of such property. This cantract should only be utilized when a
city, village or county wishes to acquire the services of an already existing li-
brary facility.
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PROJECT SUGGESTION |

Agreement betwean city, village, or county and an existing library facility

THIS AGREEMENT, made and executed this—______ _day of
: , 18__by and between the (city, village, or county)
of_. , hereinafter referred to as the party of the first part
and... Library (Buard or Commission} hereln after referred
to as the party of the sacond part is in accordance with Chapter 51,
Article 2 Relssue Revised Statutes of Nebraska, 1943, The purpose of
this agreement Is to provide for the utilizatlonof .
Library by the party of the Hrst part, to detall services to be perform.
ed and to establish adequate compensation for the use of such facititles.
TOWIT:
The party of the first part agrees ta compensate the party of the second
part In theamountof________dollars per year, Such furds are to be
ralsed pursuant to applicable Nebraska statutes,
tn return for such cumpensation the party of the second part agrees to
fulfil the following library functions and thus opens its factlity to the
party of the tirst part (those which are applicable are initlaled by the
contracting parties):
1, To provide circulation services to include book, non-book, and
audio-vlsual collections;
2. Toprovide reference and bibliographic research,
3., To keep the library {(bookmobile} which Is [ocated at
onen from the houts of——__10...___on Monday through Friday
and from the hours of 10 on Saturday and Sunday;
To retaln a librarlan to perfarm all reasonable library management
duties;
Ta provide any other services which reasonably come withln those
services treditlonally performed by a public library;
To provide such reparts as the party of the first part may deem
necessary and appropriate; and
7. To provide an annual audit at own expense by a certified ac-
countant of funds allocated to the public fibrary by the party of
the first part,
The duration of this agreement is perpetual but may be terminated by
either party by a..—. day written notice of such termination, The
—Library {Board or Commisslon) is established pursuant to Chapter
51, Article 2, Relssue Revised Statutes of Nebraska, 1943,
The purpose of this agreement Is to provide Improved and comprehensive
library services to the flrst part, The financing of this agreement shall be
Implemented through a tax coliected by the party of the first pursuant to
Section §1-201 Reissue Revised Statutes of Nebraska, 1943, 1971
Supplement. A budget shall be maintained and administered by the party of
the second part. Upon termination of this agreement property acquired
durlng its existence shall be allocated to the first part in proportion to its
expenditures which resulted in the acquisition of such property.
The Library iBoard or Commission} is to be consti-
tuted according to the laws of the State of Nebraska as expressed in Sec.
tion 51-202, Reissue Revised Statutes of Nebraska, 1943, as amended by
LBB61, 82nd Legislature, 2nd Session.

&

o

INWITNESS WHEREOF,the____ {city, village or county)
andthe___ __ _____ Library {Board or Commission) have caused
this agreement to be executedonthls______dayof 19____ .

Wilness Party of the First Part
Witness Party of the Second Part

29




30 Prolect Suggestion 1] related to the establishment of a county library facility.
The establishment of such a Facility is permissible under Chapter 51, Article 3
and Chapter 22, Article 23, Relssue Revised Statutes of Nebraska, 1943, This
agreement constitutes the Initial relationship between the counties entering into
such a regional library concept. The Statutes provide that the library facility
has to be located in a particular town within one of the countles. The location
for that facility Is established by the contract, There is also a provision that one
of the county treasurers must have control of the library fund. In addition,
the counties may levy up to two mills on the dollar of assessed valuation to pro-
vide for the library fund. This funding aspect is also dealt with in the conti ct.
Again, we find that the duration of the contract is designed to be perpetual,
However, there 15 a provision for termination In accordance with the Statute;.
Project Suggestion |11 sets forth the proper termination agreement. This par-
ticular contract should be utifized only when counties sexk to establish a
regional library facility. [t is not intended to be used in instances where cities
or villages wish to become a part of a library program.

- It is important to note that both this Project Suggestion and Project Suggestion

_ I may be utilized somewhat simultaneously. For example, if a regional library
Is established and the contract establishing such a library is Project Suggestion
I, and a city or village within the county or counties in which the regional li-
brary is located wish to become a part of that particular unit, the contract
Project Suggestion | may then be executed between tha counties comprising
the regional library facility and the city or village which wishes to join and
utilize the facility. Thus, we see how the project suggestions and contracts can
be used to help coordinate the betterment of library facilities across the State.
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PROJECT SUGGESTION 11

Agreament Between Counties for the
Establishmant of & Library Facility

THIS AGREEMENT, made and executed this_ day of
19, by and between the County of herelnafter referes
to as the party of the first Part and the Countyof_________ hereln-
after referred to as the party of the secend part Is In accordance with
Chapter 283, Feissue Revised Statutes of Nebraska, 1943, 1971 Supple-
ment, The purpose of this agreement is to provide for the establishment
of a reglonal library, to detall services to be performed and to determine
the method of financing the reglonal library.

TOWIT:

The partles to thls contract agree to establish a county library facility
at__ .. County Nebraska, pursuant
to Section 51-302, Reissue Revised Statutes of Nebraska, 1943, 191
Supplement,

The County Library Board shait be constituted in accordance with
Section 51-310, Relssue Revised Statutes of Mebraska, 1943, 1071 Sup-
plement,

The county library shall be funded in accordance with Section 51-2186,
Reissue Revised Statutes of Nebraska, 1943, The funds shall be In the

custodyofthe_____. __ County Treasurer,
The duration of this agreement {s perpetuat but may be terminated by
eitherpartybya_____ . day written notlce of such termination

and in accordance with Sectlon 51-319 Relssue Revised Statutes of
Nebraska, 1943,

The County Library Commission Is established persuant to Sectlon §1-
310 Reissue Revised Statutes of Nebraska, 1943,

The purpose of this agreement is to provide improved and comprehensive
tibrary services for the parties to this agreement,

The funding of the county tibrary In accordance with Section 51-316
Relesue Revised Statutes of Nebraska, 1943 shall be accomplished by the
party of the first part contributing percent of the operating
casts of the county library and the party of the second part contribu-
ting—___ percent of the operating costs,

Upon termination of this agreement property acquired during its exis-
tance sha!l be allocated to the parties in p-oportion to each party’s contri-
bution which resulted in the acquisition ot such property,

IN WITNESS WHEREOF, the County of. .Nebraska, and the
Countyof____ Nebraska have caused this agreement to be
executed on this day of L9,

Party of the First Part

Wwitness Party of the Second Part

Witness

¢

O
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32 Project Suggestion 111 is simply a termination agreement, It may be used when-
ever one party seeks to terminate an agreement relating to library facilities.
1t must be signed by an authorized agent of one of the contracting parties and
delivered to the other party of the contract. The date of termination must be
in compliance with the original agreement and the section thereof which re-
lates to termination,

PROJECT SUGGESTION 1t

Termination Agreement

NOTICE is heteby givenby. that pursuant to the
agrecmaent entered intoonthe o day of

19, between____ . the: party of the first part and

— _ _theparty of the second part that in accordance with
such agreentent and with opplicable Nebraska law such agreement shals
terminate ard cease 1o be operative on the day of
e 19, in Rurther accord with such agreement the
property acquired durlng and as a result of its existance is hereby caused
1o be distributed on (or as soon as possible thereafter) the above termina-
tion date in accordance with the allocation of property upon termination
as set out in the original agreement,

- Project Suggestion IV is a library use agreement between a school district and
an existing library. It is made pursuant to Section 61.217 Reissue Revised
Statutes of Nebraska, 1943. It is similar to the contract between a city and
viltage and an already existing library facility, It too contains the necessary
requirements set farth in the Interlocal Cooperation Act, This Is necessitated
because it is an agreement between political subdivisions,
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PROJECT SUGGESTION IV

Library Use Agreement With School District
THIS AGREEMENT, made and executed this

day of
— ,19__by and between the Library (Board or
Commission) of . hereln after referred to as the party of the
first part and School District Number_______hereln after re-
ferred to as the party of the second part is In accordance with Sectlon 51.
217, Reissue Revised Statutes of Nebraska, 1943, The purpose of this
agreement is to provide for the utilization of __________ Library by
the party of the second part, to detall services to be performed and to
establishad  ate compensation for the use of such facilities.
TOWIT:
The party < 'he sacond part agrees to compensate the party of the first
part {n the winount of dollars per year.
In return for such compensation the party of the first part agrees to ful-
fill the following fibrary functions and thus opens its facility to the party
of the second part: {Those which are applicable are initlaled by the con-
tracting parties)

1. To provide circulation services to {nclude book, non-book, and

audio-visual collections;
2. Toprovide reference and bibliographic research;

3. To keep the library which is locatedat________open from the
hours of. to on Monday through Friday
and from the hours of to on Saturday
Sunday,

4, To retaln a librarian to perform all reasonable library management
duties; and

5. To provide any other services which reasonably come within those
services traditionally performed by a public library,

The duration of this agreement is perpetual but may be terminated by
either party by a day written notice of such termination,
The purpose of this agreement Is to provide improved and comprehen-
slve library services to School District Number.
The financing of this agreement shalt be implemented under applicable
Nebraska Statutes relating to taxes to be levied by school districts.
Upontermination of this agreement property acquired during its existence
shall be allocated ta the parties in proportion to their expenditures which
resulted in the acqulsition of such property.

INWITNESS WHEREOF,the._________Library {Board or Com.
mission} and Schoo! District Number________ have caused this
agreement to be executed on this day of —
19....

Library (Board or Commission)
School District Number.

Witness

Witness

O
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34 Project Suggestion V provides for an agreement between the State Library
Commission and any politicai subdivision when Library Commision funds are
belng utilized. It fulfills all of the baslc requirements discussed in relation to
the {nterlocal Cooperation Act, Those requirements which are fulfilled are:
the duration of the agreement; the purpose of the agreement; the financing,
establishment and maintenance of a budget; the complete or partlal disposa!
of property upon termination of the agreement; and any other necessary mat-
ters. Many possible services are listed in the agreement which could be perform-
ed by the Library Commission. As with the previous agreements, there s a pro-
vision for the Initialing of those specific services which are appiicable to this
contract. This project suggestion will prove to be a viable tool in the imple-
mentation of agreements between political subdivisions and the Library Com-
mission, It fuifills all of the basic needs and requirements of such relationships
both legally and legaiistically.

PROJECT SUGGESTION V.

Agreement for the State Library Commission and any
political subdivision when Library Commission
funds are being utitized

1

THIS AGREEMENT, made and executed this___
.19, by and between the Nebraska

Library Commission, hereinafter referred to as the party of the first
partand___ =~ - [ihis may be any political subdivision, e.g.
county, city, village, school district, etc.) hereinalter referred to as the
party of the second part do hereby enter into the following agreement.
TOWIT:

The party of the first part will administer the following described func-
tions (those which are applicable are initialed by the contracting partles):

t. All circulation services to include book, nan-book, and audio-
visual collections,

2. Bookmobile services as suitable and required every two weeks, sub-
ject 10 exception by mutual agreemeént to schools, villages, and
population centers in

3. Reference, bibliographic research, and interhbrary loan services
including teletype.

4, Acceptance of charges for a telephone call for services to the li-
brary each working day from the librarians in the {towns)
{counties) of.

day of

5. Payment of mileage at cents per mile for one round trip to the

fibrary by each______ librarian in every two month
period inctuded in this agreement for purposes of consultations and
Haison,

6. Onsite praofessional consultant’s services to tibrarians in

in technical and other aspects of library and collection management
as required and requested.,

All sers}ites within the range of the library’s facilities which are
reasonably suited to the situation of the parties and consonant with
the manner contemplated by the provisions of Article 2, Chapter 61,
Reissue Revised Statutes of Nebraska, 1843, 1971 Supplement,

»

~
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8. Provide such reports as the party of the first part and tt.e director
of the public iibrary may deem necessary and appropriate,

9. Provide an annual audit by a certified public accountant at the ex-

pense of the party of the_____ part, of funds allocated

to the party of the second part by the party of the first part for

eachofthe___  fiscal years of agreement,

10, The party of the first part will determine and set forth in the agree-
ment the budget allotment to be n1ade to the party of the second
part.

11, The party of the Hrst part will review the demonstration with the
Oirectorof _________ Library at regular intervals.

The terms of this agreement will extend for a period of
fiscal year(s): and
The purpose of this agreement is to provide for the administration, or
supervision of the administration, of the (state) plan by the state li-
brary administrative agency {the party of the first part) and provides that
such party will have adequate authority under the state taw to administer
the {state) plan in accordance with the provisions of the Library Services
and Construction Act, Public Law 597, approved June 18, 1856, as
amended by Public Law 88-269, approved February 11, 1964, and as amend-
ed by Public Law 83-511, approved July 19, 1966, amended December 30,
1970, by Put iic Law 81-600: "It s the purpose of this Act to assist the
States in th  »tension and Improvement of public library services {n areas
of the Sta* « vhich are withcut such services or in which such services are
fnadequa*  nd with public library construction, and in the improve-
ment of s.:h other State library services as library services for physically
handicapped, Institutionalized, and disadvantaged persons, in strengthen-
Ing State library administrative agencles, and in promoting intertibrary
cooperation among all types of libraries’'.
This agreement Is void it Federal Funds are not made available under the
provisions of the Library Services and Construction Act to the party of the
tirst part for the durstion of this agreement or for the specitic purpose of
this agreement, ;
The party of the second part shall retain any property acquired uhder the
agreement upon its partial or complete termination,
IN W) TNESS WHEREOF, the Nebraska Library Commission and

have caused this agreement to be executed on
this day of 19,

Nebraska L ibrary Commission

Witness

Witness

RiC
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36 Project Suggestion V| permits either the Library Commission or othes libraries
in the State to contract with private parties, corporations, or Individuals for the
performance of library services. The administrator of such library wou'ld be the
contracting party and in this instance the "party of the first part’’.

There is a blank space in the contract which will permit a listing of those services
which are to be performed. In addition, there Is a space to be filled in relating to
compensation and consideration for the performance of such services. An auto-
matic renewal clause |s also written Into the contract with provisions for amend-
ments and termination. The termination of this contract may be accomplished
“through the utilization of the termination agreement set out In Project Suggestion
11, The last sentence of the termination agreement In Project Suggestion 111
should be deleted for the termination of a Project Suggestion Vi contract. Finally,
there Is a provision in this contract relative to the raising of payment schedules
in accordance with cost increases. Project Suggestion V1 should be utilized only
when a library commission or public library is contracting with private indi-
vlduals, groups, or corporation. 1n addition, this Project Suggestion should be
utilized only when ongoing services are to be contracted for and not for particu-
lar consulting services relative to a singular project. This agreement permits li-
braries to fulfill their statutory obligations as set out in Chapter 61, Articles 2
and 4, Reissue Revised Statutes of Nebraska, 1943, and the 1971 Supplement.

The primary advantage to a relationship which is established through the utili-
zation of Project Suggestion V! is the libraries or the Library Commission is
thereby permitted to contract for services rather than to provide them internally
{example: Statewide Film Service).

PROJECT SUGGESTION VI

Agreement for the Library Commission or any library within the state and
another concern interested In utitizing tibrary services.

THIS AGREEMENT, made and executed this day of
19____ ,byandbetweenthe______ library, hereinafter referred
to as the part, of the firstpartand_______hereinafter referred to
as the party of the second part do hereby enter into the following agree-
ment:

TOWIT:

The party of the first part is able to perform certain library services for
the party of the second part and the party of the second part desires to
use such services for the consideration set out below,
The party of the first part agrees foraperiodof vear(s),
commencingon_________,andendingon— .
o perform for and supply to the party of the second part the fol
lowing services, as described below.
(a)
b)
(c}
{d}

::;El{llc ,
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In conslderstion for the performance of the services described above,
the party of the second part agrees to make payments 10 the party of tha
first rartin the following manner:

[t} Upon the execution of this contract the party of the second
part agrees to pay the party of the first part a fee of$

(2} The party of the second part agrees to pay the party of the
Hrstpart $ —— - inequal monthly payments for
the duration of this agreement,

This agreement may be amended by the written mutual assent of the

parties involved, resulting from good faith negotiations,

This contract has a term as previously stated and shal! be automatically
extended for an additional term of the same duration, and be su continually
8 :tended as the followlng terms provide unless either party gives notice to
the other at least 30 days prior to the end of the contract’s duration, ar any
renewal term thereafter, |n the event this contract is automatically extended,
the tee described in subsection {1} of the consideration section of this con-
tract sha!l become due and payable ta the party of Lhe tirst part after the
commencement of the renewal term, In the event the contract i5 terminated,
then neither party shall have any further obligation,

Except as otherwise provided in this contract, both parties shall have the
obligation to perform this contract for the initial term and &ach renewal
term thereafter, However, in the event of circumstances beyond the controt
of the party of the second part, such party shall have the right to cancel! this
agreement during the Initiat term or any renewal term, but only upon the
condition that such party glve the party of the first part at least 30 days
prior written notice of its intention to terminate, together with a statement
of the circumstances necessitating such termination, In the event this con-
tract Is terminated in this manner, the party of the second part will be ob-
ligated ot make payment to the party of the first part for all services In-
curred through the effective date ot termination.

The party of the first part, because of potentfal increases in its costs be-
yond its control, retains the right to raise the amount to be paid in equat
monthly payments as previously set forth, provided that such party give
written notice to the party of the second part at least 60 days prior 1o the
end of any term of its intention to ralse the payments due. Thereafter, the
party of the second part, unless it terminates this contract by giving the
30 day written notice prior to the end of the term, as previously provided,
shall be obligated to make such payments,

IN WITNESS WHEREOF,

The party of the firstpartand_____  ~ _the party of the second part
have caused this agreement to be executedonthis— day of
A9,

Party of the first part

Party of the second part

Witness

Witness
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38 Project Suggestion V1 may be utilized by either the Library Commission or
individual lioraries in contracting with indivlduals or corporations for the per-
formance of a specific service relative to a particular project. A problem that
Is often encountered in establishing project oriented employment relation-
ships Is that often the contracting parties are not aware of mutual expectations,
This contract clearly establishus what services are to be performed and how
they are to be performed,

This Is accomplished by a series of four clauses relative to statements of ob-
jectives. The statement of objectives, materials, and analysis of the service
which will be performed is to be submitted to the contracting library party
for approval, If the objectives do not conform with the expectations of the
{ibrary, the contract is void when approval of the objectives Is not glven with-
in ten days of submission by the party who is to perform the service, This

Is a very vital area in that it relates to accountability of singular project pro-
gramming. This certainly gives the library every opportunity to clearly ex-
tablish what it seeks to have accomplished as a result of a particular project,
survey, or program. ‘




PROJECT SUGGESTION vI) 39

Agreement tor the Library Commission and any library within the State and
#n individual or corporstion for services relative to a particular project

THIS AGREEMENT, made and executed this______day of .,
19.__, by and between the ___Library, hereinafter referred to
asthe party of the firstpartand__________ hereinafter referred to
as the party of the second part do hereby enter Into the following agreement:
TCGWET: .
The party of the second part Is able to perform certaln services for the
party of the first part and the party of the first part desires to retain
such services for conslderation set out below: :
The party of the second part agrees to perform the following services
by the day of. 19, { 1t will be necessary in
this part of the contract to detall those services which will be performed,)
Before the consideration is to be pald the party of the second part must
. submit to the party of the first part the following materials and analysis
of the service which he will perform for the approval of such party:
(1) A statement of measurable objectives or symbols dsscribing one
of the library intents to be accomplished;
{2} An objective which will communicate the intent to the degree
described and what the library patron will be doing as a result
ot using the library and how the party of the second part knows
when he Is doing it;
{3) To describe the intended activitles {what the patron will be
doing at the library);
(a) ldentify and name the person for whom the service Is Intended,
{b) Oefine the important conditions under which the
service Is to oceur,
{c} Detine the date and criterion of acceptance performance,
{4) Write a separate statement for each objective.
This contract shall be vold unless the party of the flrst part approves in
writing the materlal and analysls outlined above which {s submitted by
the party of the second part within ten days oi its submission, :
. Inconsideration of the foregoing services, the party of the first part agrees
to rnake payments to the party of the second part in the followling manner:
{1} Upon the execution of this contract and the approval of the
materials and analysls as previously set forth, the party of the
first part agrees to pay the party of the second part a feeof $.___.,
{2) The party of the first part agrees to pay the party of the second
part §___ in equal {monthly, weekly, etc,} payments for
the duration of this agreement,
This agreement may be amended by the written mutual assent of the
parties involved, resulting from good faith negotiations,

INWITNESSWHEREOF,_______theparty of the first part
and the party of the second part have caused this
agreement to be executed on this day of .19 .

Party of the Flirst Part

Party of the Second Part

Wiiness

Q Witness
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40  Project Suggestion VIl isa librarian employment contract. it is simply a more
detailed general employment contract. 1t establishes certain duties that shall be
performed by a librarlan pursuant to general Nebraska Statutes.
if the contract is simply between a village, a municipality, or lesser polmcal
subdivision than a county, the dutles detailed in the first paragraph after "'to wit"’
will be sufficient,

The amount of salary and duration of the contract is left open to negotiation be-
tween the contracting parties.

O

ERIC

PR A .1 7ex Provided by ERIC



PROJECT SUGGESTION VIH

Librarian Employment Contrect

THIS AGREEMENT, made and executed this day of
12___, by and between the {may be any political sub-
diviston or library board), herelnafter referred to as the party of the first

part, and {prospective tibrarian) hereinafter referred
10 as the party of the second part do hereby enter into the following
agreement:

TOWIT:

The party of the first part desires to employ the party of the second part
to perform the services of a librarian which shall Include but not be limit-
ed to the build up and management, according to accepted principles of
library management, a library for the use of the people of
and to determine what books and other )ibrary equipment shalt be pur.
chased,

The party of the second part shall be pald $________ per year to be paid
in twelve equal monthly payments by the party of the first part in con-
sideration for the performance of the beforementioned services,

This greeement shall be in full force and take effect from the

dayof . 19 tothe—________day of ,
19 ..

This agreement may be amended by the mutual written consent of the
partles,

INWITNESS WHEREOF ,the__..____. __, party of the first part
and.____ . ., party of the second part have caused this agree-
ment to be executed on this day of A9,

Party of the First Part

Party of the Second Part

Witness

Witness

ERIC
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Project Suggestion IX is a general employment contract and may be utilized
whenever a library decides to employ an individual on a contractual basis. It

Is necessary for the library to determine what specific dutles shall be performed
by the prospective employee and insert them in the applicable sectlon of the
contract. Again, we find that the compensation and duration of the contract
are to be left to the negotiation of the parties,

The utilization of this type of a contract will sotidify tenuous employment agree-
ments, {t will add to the stability of both the employer and the emplayee In
that a definite relationship can be established relative to the performance of
specific duties. You will note that the list of duties which are to be performed
is not an inclusive one, There certainly is room for leeway in this project sug-
gestion. However, it does fulfill the basic needs of establishing a written con=
tract between an employer and an employee.




PROJECT SUGGESTION IX

Generat Employmant Contract

THIS AGREEMENT, made and executed this day of
19_., by and between the hereinafter referred to as the
party of the firstpart,and____________ hereinatter referred to as the
party of the second part do hereby enter into the following agreement:
TOWIT:
The party of the first part desires to employ the party of the second
Part to perform the following services:

{a) (A tist of those specific

(o) services which are to

{c) be performed should be set out}
The above list is not inclusive and the party of the second part may be
required by the party of the first part to perform any service related to
the area of . In conslderation for the performance
of the foregoing services the party of the first part agrees to pay the party
of the second part $ per :ar to be paid In twelve equa!
monthly payments,
This agreement shall be in full force and take effect from the day
of . . 19_._.tothe day of N 1< I,
This agresment may be amended by the mutual written consent of the
parties,

IN WITNESS WHEREOF, the party of the flrst
partand___.____ _, party of the second part have caused this
agreement to be executed on this day of .19 .

Party of the First Part

Party of the Second Part

Witness

Witness

ERIC
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APPENDIX

ARTICLE 22
INTERLOCAL COOPERATION ACT

Section.

23-2201. Interlocal Cooperation Act; declaration of purpose.

23-2202. Interlocal Cooperation Act; citation of act.

23-2203. Interlocal Cooperation Act; definition of terms.

23-2204. Interlocal Cooperation Act; public agency; powers; agreements.

23.2205. Interlocat Cooperation Act; public agency; submission of
agreements for approval, +vhen,

23-2206. Interlocal Cooperation Act; public agency; appropriation of
funds; supply perconnel.

23-2207. Interlocal Cooperation Act; public agency; contracts with
other agencies; authorization; contents.

23-2201, Interloca! Cooperation Act; declaration of purpose. It Is the
purpose of sections 23-2201 to 23-2207 to permit local governmental
units to make the most efficient use of their powers by enabling them
to cooperate with other localities on a basis of mutual advantage and
thereby to provide services and facilities in a manner and pursuant to
forms of governmental organization that will accord best with geographlc,
economic, population and other factors influencing the needs and
development of local communities.

Source: Laws 1963, c. 33, § 2, p. 1071, Effective date June 20, 1963.

 23-2202. Interlocal Cooperation Act; citation of act. Sections 23-2201 to

23-2207 may be cited as the Interlocal Cooperation Act.
Source: Laws 1963, c. 333, § 3, p. 1071, Effective date June 20, 1963,

23-2203. interlocal Cooperation Act; definition of terms. {1) For the
purposes of sections 23:2201 to 23-2207, the term public agency shall
mean any county, city, village schoot district or any agency of the state
government or of the United States, any drainage district, sanitary and

-improvement district or any other municipal corporation or political

subdivision of this state; and any adjacent political subdivision of another
state.

{2) The term state shall mean u state of the United States and the
District of Columbia.
Source: Laws 1971, LB 874, § 1. Effective date . igust 27, 1971.




23-2204. Interlocal Cooperation Act; public agency; powers; agreements, 45
(1) any power or powers, privileges or authority exercised or capable of
exercise by a public agency of this state may be exercised and enjoyed

jointly with any other public agency of this state having such power or
powers, privilege or authority, and jointly with any public agency of any

other state or of the Linited States to the extent that taws of such other
state or of the Unitcd States permit such joint exercise or enjoyment. Any
2gercy of the state government when acting jointly with any public

agency may exercise and enjoy all of the powers, privileges, and

authority conferred by sections 23:2201 to 23-2207 upon a public agency.

(2) Any two or more public agencies may -enter into agreements with
one another for joint or cooperative action pursuant to the provisions of
sections 23-2201 to 23-2207. Apprupriate action by ordinance, resolution
or otherwise pursuant to law of th¢ governing bodies of the participating
public agencies shall be necessary before any such agreement may enter
into force.

(3) Any such agreement shall specify the following:

(a) Its duration;

(b) The precise organization, composition, and nature of any separate
legal or administrative entity created thereby together with the powers
delegated thereto, provided such entity may be legally created;

(c) Its purpose or purposes; ;

{d} The manner of financing the joint or cooperative undertaking and
of establishing and maintaining a budget therefor;

(e) The permissible method or methods to be employed in accom:
plishing the partial orf complete termination of the agreement and for
disposing of property upon such partial or complete termination; and

~{f)  Any other necessary and proper matters.

{4} In the event that the agreement does not establish a separate legal
entity to conduct the joint or cooperative undertaking, the agreement
shall, in addition to items enumerated in subsection (3} of this section,
contain the following:

{a}  Provision for an administrator or a joint board responsible for
administering the joint or cooperative undertaking. In the case of a Joint
board public agencies party to the agreement shall be represented; and

{b) The nner of acquiring, holding, and disposing of real and
personal property used in tha joint or cooperative undertaking.

{6) No agreement made pursuant to sections 23-2201 to 23-2207
shall relieve any public agency of any obligation or responsibility imposed
upon it by law except that to the extent of actual and timely perfor-
mance thereaf by a joint board or other legal or administrative entity
created by an agreement made hereunder, which performance may be
offered in satisfaction of the obligation or responsibility.

Source: Laws 1963, c. 33, § 4, p.' 1072, Effective date June 20, 1863.
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23-22¢-". interlocal Cooperation Act; public agency: submission of agree-
ments for approval, when, in the event that an agreement made pursuant
to sections 23-2201 to 23-2207 shall deal in whole or in part with the
proyision of services or facilities with regard to which an officer or agency
of the state government has constitutional or statutory powers of control, -
the agreement shall, as a condition precedent to its entry into force, be
submitted to the state officer or agency having such power of control

and shall be approved or disapproved by him or it as to all matters
within his or its jurisdiction; Provided, no tgreement under sections
23-2201 to 23-2207 shali provide for generation, transmission or
distribution of electricity.

Source: Laws 1963, c. 333, § 6, p. 1073, Effective date June 20, 1963.

23-22086. Intertocal Cooperation Act; public agency; appropriation of funds;
supply personnel. Any public agency entering into an agreement pursuant
to sections 23-2201 to 23-2207 may appropriate funds and may sell, lease,
give, or otherwise supply the administrative joint board or other legal or
administrative entity created to operate the joint or cooperative under-
taking by providing such personne! or services therefor as may be within
its lepal power to furnish,

Source: Laws 1963, c. 333, § 6, p. 1073, Effective date June 20, 1963.

23-2207. Interlocal Cooperation Act; public agency; contracts with other
agencies; authorization; contents. Any one or more public agencies may
contract with any one or more other public agencies to perform any
governmental service, activity, or undertaking which each public agency
entering into the contract is authorized by law to perform; Provided,
that such contract shall be authorized by the governing body of each
party to the contract. Such contract shall set forth fully the purposes,
powers, rights, objectives, and responsibilities of the contracting parties.
Source: Laws 1963, ¢, 333, § 7, p. 1074, Effective date June 20, 1963.
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